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FI NAL ORDER

Pursuant to notice, a formal hearing was conducted in this
case on March 22, 2005, in Sarasota, Florida, before Lawence P.
St evenson, a dul y-desi gnated Adm nistrative Law Judge of the
Di vision of Adm nistrative Hearings.

APPEARANCES

For Petitioner: Mary R Hawk, Esquire
Porges, Ham in, Knowl es & Prouty, P.A
1205 Manat ee Avenue West
Bradenton, Florida 34205

For Respondent: Eli zabeth A. MIler, Esquire
Fl ori da Comm ssion on Human Rel ations
2009 Apal achee Par kway, Suite 100
Tal | ahassee, Florida 32301-4830

STATEMENT OF THE | SSUE

Whet her Petitioner, One Watergate Association, Inc. ("One

Wat ergate”), as a prevailing small business party in an



adj udi catory proceeding, initiated by a state agency, should be
awar ded attorney's fees and costs pursuant to the Florida Equal

Access to Justice Act, Subsection 57.111(4)(a), Florida Statutes
(2002).

PRELI M NARY STATEMENT

On July 19, 2002, Derrick Bhayat filed a Housing
Di scrimnation Conplaint (the "Conplaint”") with the Florida
Comm ssi on on Human Rel ati ons (the "Comm ssion”) agai nst One
Wat ergate. The Conplaint alleged that One Watergate
di scri m nated agai nst M. Bhayat on the basis of national origin
and color in violation of Title VII of the Cvil R ghts Act of
1968, as anmended by the Fair Housing Act of 1988, and of the
Fl orida Fair Housing Act, Sections 760.22 through 760. 37,
Florida Statutes (2002). The alleged discrimnation concerned
the failure of One Watergate's Board of Directors (the "Board")
to approve M. Bhayat's application to purchase a unit in the
One Vatergate buil ding.

The Conmi ssion conducted an investigation of the Conplaint.
By letter dated Novenber 14, 2003, the Comm ssion notified
M. Bhayat of its determ nation that reasonable cause existed to
believe that a discrimnatory housing practice had occurred and
that as the Conplainant, M. Bhayat could elect to have the
Attorney Ceneral bring a court action in the nanme of the State

of Florida on his behalf to enforce the provisions of the Fair



Housi ng Act or to have the Conmi ssion petition the Division of
Adm ni strative Hearings ("DOAH') for an adm nistrative hearing
and seek relief on his behalf. M. Bhayat el ected to have the
Conmmi ssi on pursue an admini strative renedy.

The Commi ssion first attenpted to conciliate the matter
pursuant to Florida Adm nistrative Code Rule 60Y-7.005. The
Comm ssion issued a Notice of Failure of Conciliation on
March 10, 2004, and filed a Petition for Relief at DOAH on
March 12, 2004. The matter was assi gned DOAH Case No. 04-0816
and a hearing was held on June 23 and 24, 2004.

On Novenber 3, 2004, the undersigned entered a Reconmended
Order in Case No. 04-0816, recommendi ng that the Conm ssion
enter a final order dismssing the Petition for Relief inits
entirety. On Decenber 30, 2004, One Watergate filed a Petition
for Attorney's Fees and Costs pursuant to Section 57.111,
Florida Statutes (2002). On January 19, 2005, the Conm ssion
filed a response that, in addition to defending the Conm ssion's
actions on the nerits, accurately stated that One Watergate's
Petition for Attorney's Fees and Costs was premature because no
"final judgnent or order"” had yet been rendered to establish
that One Watergate was a "prevailing small business party.”

§ 57.111(3)(c)1, Fla. Stat. (2003).
On January 31, 2005, the Conm ssion entered a Final O der

adopti ng the Findings of Fact and Concl usi ons of Law cont ai ned



in the Recoomended Order. No appeal was taken fromthe F nal
Oder. At the final hearing in this matter, the undersigned
declined to dism ss One Watergate's petition on the
jurisdictional ground asserted by the Conm ssion, because
subsequent events rendered the premature filing a harnl ess
error. No purpose would be served by requiring One Watergate to
re-file the sane petition in order to fulfill a techni cal
pl eadi ng requi renent, where both parties were ready and able to
proceed to a hearing on the nerits.

The hearing was schedul ed for and held on March 22, 2005.
At the hearing, One Watergate presented the testinony of
Harry W Haskins, Esquire, its lead trial counsel in the
under|lyi ng proceeding. One Watergate's Exhibits 1 through 15
were admtted into evidence. The Conm ssion presented the
testinony of Vicki D. Johnson, Esquire, its trial counsel in the
under | yi ng proceeding. The Conm ssion's Exhibits 1 through 6
were admtted into evidence. No transcript of the hearing was
ordered. Both parties tinely submtted Proposed Final Orders.

FI NDI NGS OF FACT

Based on the oral and docunentary evi dence adduced at the
final hearing and the entire record in this proceeding, the
foll ow ng Findings of Fact are nmde:

1. The Conmission is the state agency charged with

i nvestigating conplaints of discrimnatory housing practices and



enforcing the Fair Housing Act, Sections 760.20 through 760. 37,
Florida Statutes (2002). The Conm ssion is charged with
investigating fair housing conplaints filed with the Conm ssi on
and with the federal Departnent of Housi ng and Urban Devel opnent
under the Federal Fair Housing Act, 42 U S.C. Section 3601, et.
seq.

2. One Watergate is the duly-incorporated owners
associ ation for the One Watergate condom nium building in
Sarasota. The Board is the governing body of One WAtergate and
is responsible for the approval or denial of potential residents
and purchasers of units in the One Watergate building. One

Watergate is a "prevailing small business party,” as that term
is enployed in Section 57.111, Florida Statutes (2002)

3. Prior to May 2002, prospective buyers or residents at
One Watergate were required to conplete an application that
asked for character references, but did not require the
applicant to provide bank references or other financia
information. 1In early 2001, the Board conmenced a search
process to find a third-party investigative firmto conduct nore
detail ed screenings of potential residents and purchasers at One
Watergate. In April 2002, the Board revi ewed detail ed

i nformati on regardi ng one such firm Renters Reference of

Florida, Inc. ("Renters Reference"), an investigative consumer



reporting agency operating under the Federal Fair Credit
Reporting Act.

4. On April 16, 2002, the Board net in a duly-noticed,
regul arly schedul ed neeting and voted to pursue a contract with
Renters Reference to conduct applicant screenings. The m nutes
of the April 16, 2002, Board neeting also indicated that the
Board approved an anendnent to the Renters Reference notion to
the effect that no new applicants would be rejected until the
Board voted on the repeal of the "buy back" provision of the One
Wat ergate by-laws. The "buy back"” provision stated that if the
Board rejected a bona fide purchaser, the owner of the unit in
guestion could demand that One Watergate itself purchase the
unit.

5. On May 2, 2002, One Watergate and Renters Reference
entered into an "Agreenment for Service" for the conduct of
confidential background checks, credit checks, and ot her
screeni ngs of potential One Watergate residents.

6. |In cooperation with the Board, Renters Reference
established formapplications to be conpleted by potenti al
residents and by potential unit purchasers. The forns required
applicants to sign an authorization to release their banking,
credit, residence, enploynent, and police record information to
Renters Reference. The forns also required applicants to

di scl ose their Social Security nunbers to Renters Reference,



whi ch woul d all ow Renters Reference to obtain credit reports
directly fromthe three national credit reporting agencies,
TransUni on, Experian, and Equi fax. The purchase application
formal so contained a provision that required the applicant to
agree to "hold harm ess" Renters Reference and the Board from
any claimin connection with the use of information obtained

t hrough the Renters Reference investigation.

7. The fornms advised applicants that a failure to conplete
any portion would result in the application being "returned, not
processed and not approved.” Renters Reference advised One
Watergate to strictly enforce the requirenent that applicants
conplete all portions of the forns on the ground that a waiver
of application requirenents for any one applicant would
necessitate such a waiver for any subsequent applicant or else
invite a discrimnation claimby the subsequent applicant.

After conpleting the investigation, Renters Reference would send
a report to One Watergate with its findings. Renters Reference
was not authorized to approve or deny the application, and it
made no recommendati ons as to approval of the application.

8. The Board established a screening commttee to act upon
t he applications. The two-person screening conmttee consisted
of Janis Farr, One Watergate's resident nmanager, along with the

sitting Board president. The screening committee's decision to



approve or disapprove the application was | ater subject to a
ratification vote by the full Board.

9. On May 16, 2002, potential unit purchaser Marcia Lang
submitted a conpleted form Application for Cccupancy/ Approva
and a conpleted form Application for Purchase. The application
was forwarded to Renters Reference, which performed a background
screeni ng that included obtaining a TransUnion credit report
dated May 24, 2002. Renters Reference conpleted its
i nvestigation on May 29, 2002, and nade its report to One
Wat ergate. The screening conmttee approved the application and
i ssued an undated Certificate of Approval. M. Lang closed on
her unit in One Watergate in August 2002. Because the Board
does not neet during the nonths of May through August, the Board
did not ratify the screening commttee's approval until its
Oct ober 15, 2002, neeting.

10. On May 29, 2002, Derrick Bhayat, a Sarasota realtor,
entered into a contract with Janey and Paul Hess to purchase
their One Watergate unit for $315,000. M. Bhayat was
originally from Capetown, South Africa, where he was consi dered
"colored." H's ancestry is Ml aysian, Zulu, and French. No
party to the underlying proceeding disputed that M. Bhayat was
a person of color

11. On May 30, 2002, M. Bhayat tel ephoned Ms. Farr and

requested that he not be required to conplete the application



forms. M. Bhayat explained that he had al ways been cauti ous
about providing personal information, such as his Soci al
Security nunber to businesses. This general cautiousness becane
alarmin 2001 when his wife, Nancy Bhayat, was the victimof an
identity theft. The thief used Ms. Bhayat's Social Security
nunber to obtain a Visa card and nake $12, 000 worth of

pur chases.

12. M. Farr responded that the application would not be
accepted unless all the requested infornmation was provided.
Nevert hel ess, on May 31, 2002, M. Bhayat submitted to the One
Watergate office an application to occupy a unit and an
application to purchase a unit. On these applications,

M . Bhayat did not provide his or his wife's Social Security
nunber. He did not sign the authorization to release his

banki ng, credit, residence, enploynment, and police record
information to Renters Reference, and he struck through the hold
har m ess provi si on.

13. M. Bhayat's application to purchase was not accepted
because One Watergate deened it inconplete. This event
triggered a series of negotiations between One Watergate's
attorneys and the lawer for M. Bhayat, the details of which
are recited in the Reconmended Order in Case No. 04-0816. The
parties finally agreed that One Watergate woul d accept an

application from M. Bhayat that reinstated the hold harnm ess



provi sion, include his driver's license nunber in lieu of his
Soci al Security nunber for conduct of the Renters Reference
background check, and also include a credit report provided by
M . Bhayat .

14. Pursuant to this agreenent, M. Bhayat re-submtted
his application on or about June 12, 2002. On June 14, 2002,
One Watergate's |lawer wote a letter to M. Bhayat's | awyer
that stated, in relevant part:

It has cone to ny attention that the credit
report submtted by M. and Ms. Bhayat is
not a credit report froma national credit
reporting bureau but, in fact, is a consumner
report which apparently is used quite often
by nortgage brokers and realtors to conpile
only the positive aspects of an individual's
credit reports. As aresult of M. and

Ms. Bhayat's m srepresentation and attenpt
to deceive the Association, at this point
only a conplete and accurate application
w Il be accepted by One Watergate

Associ ation. A conplete and accurate
application shall include both applicant's
[sic] date of birth and social security
nunbers, as well as all other information
requested on the application.

15. M. Bhayat nade no further attenpts to submt
applications to One Watergate. Neither the screening conmttee,
nor the full Board, ever took official action because the
application was never deened conplete. M. Bhayat's purchase of
the unit fell through

16. On July 19, 2002, M. Bhayat filed the Conplaint with

t he Comm ssion, alleging that One Watergate discrim nated

10



agai nst himon the basis of national origin and color. The
Conmi ssi on assigned an investigator to the case.

17. 1In support of his Conplaint, M. Bhayat submtted a
copy of his One Watergate application, including a 13-page
credit report generated by MSC Mortgage, a joint venture of
Wel | s Fargo Bank and M. Bhayat's enployer, M chael Sanders and
Conmpany. The credit report was a "tri-nerge" report, neaning
that it conbined information fromall three major reporting
services into a single report.

18. In response to the investigator's request, One
Wat ergate submtted a position statenent on August 22, 2002.
One Watergate generally denied M. Bhayat's allegations of
discrimnation and set forth a statenent of facts in support of
its position. One Watergate explained that M. Bhayat's final
application was not considered conpl ete because the credit
report came from MSC Mortgage, rather than a credit reporting
agency, which rendered it unacceptable. |In response to
M. Bhayat's allegation that he was required to provide
i nformati on not asked of other applicants, One Watergate pointed
out that Marcia Lang had applied and been accepted as a unit
pur chaser, using the Renters Reference application, two weeks
before M. Bhayat submtted his first application.

19. The Comm ssion's investigator interviewed Jan Gllett,

a former resident and Board nenber of One \Watergate.

11



Ms. Gllett told the investigator that the Renters Reference
form applications had not been approved at the tinme M. Bhayat
appl i ed because the Board had yet to resolve the "buy back"
controversy. M. Gllett also nentioned that a forner Board
menber, now deceased, believed that Arab terrorists were
pl anning to conme into high rise condom niunms, such as One
Watergate, and blow themup. M. Gllett asserted that this
former Board nmenber had al so stated that M. Bhayat's rel uctance
to disclose his Social Security nunber indicated that he had
sonet hing to hide.

20. The Conmi ssion's investigator interviewed M. Hess,
co-owner of the unit M. Bhayat attenpted to purchase. M. Hess
told the investigator that Larry Farr, the husband of Janis Farr

and "a nmenber of nanagenent,"” had made remarks to her about
M. Bhayat that could only be interpreted as referring to his
skin color. According to Ms. Hess, M. Farr stated, "I knew the
mnute | saw that guy he was going to be trouble.” @G ven that
M. Bhayat did not have an intimdating physical presence,
Ms. Hess assuned that M. Farr was referencing M. Bhayat's skin
col or or national origin.

21. The Conmi ssion's investigator requested One Watergate
to produce copies of all applications submtted by prospective

residents during the period May 2002 through Decenber 2002.

When One Watergate declined to provide the applications, the

12



Comm ssi on i ssued a subpoena seeking their production. One

WAt ergate again declined on the ground that its residents’
privacy interests precluded production of these applications
absent a court order setting forth the type and dates of
docunents to be produced and the information that could be
redacted fromthe docunments prior to their production. One
Watergate ultimately produced the redacted applications pursuant
to an Order of the Circuit Court of the Twelfth Judicial Crcuit
entered on July 18, 2003.

22. On Septenber 22, 2003, the Conmm ssion's investigator
produced a Final Investigative Report listing all the w tnesses
i nterviewed and docunents reviewed during the investigation.

The report lists M. Bhayat, Ms. Hess, and Ms. Gllett as the
only substantive interviewes. On the sane date, the

i nvestigator also produced a docunent entitled, "Determ nation"
that set forth his findings and his recommendati on that there
was cause to believe that a discrimnatory housing practice had
occurred.

23. On Novenber 14, 2003, the Comm ssion issued a docunent
entitled, "Legal Concurrence: Cause." As the title suggests,
this docunent represented the concurrence of the Conmm ssion's
| egal counsel with the investigator's conclusion that there was
reasonabl e cause to believe that a discrimnatory housing

practice had occurred. The |egal analysis, prepared by the

13



Commi ssion's attorney Vicki Johnson, stated as follows, in
rel evant part:

The Conpl ai nant has satisfied all the
requirements of a prima facie case. The
Conpl ai nant has a dark conpl exion and is
from South Africa, therefore he is protected
on the basis of color and national origin;
he subm tted an application to purchase the
condoni ni um and had obt ai ned nortgage

approval. Once his application was
rej ected, the condom ni um renai ned avail abl e
for sale.

Respondent articulated a non-di scrimnatory
reason for denying the Conplainant's
application; however, this reason is

determ ned to be pretext. To show pretext,
t he Conpl ai nant need only show that his
color and national origin were in sonme part,
the basis for the denial of the sale.

A landlord has the right to request

i nformati on about the financial status of
prospective tenants; an inadequate or

i nconpl ete application formmy act as a
defense to a discrimnation charge by
providing a legitimte basis for the action
taken. . . However, a violation of the Fair
Housi ng Act can be found even where fornal
requi sites of a contract/application are not
satisfied, if the notivation behind
rejection of the contract was

di scri m natory.

Respondent states that the Conplainant did
not submt a conplete application because he
failed to provide his and his wife's social
security nunber[s]. The Conpl ai nant
expl ai ned that he did not provide the social
security nunbers because his w fe had
recently had her identity stolen and was
afraid to disclose her social security
nunber. The application which the
Conpl ai nant was asked to conplete was not to
take effect until July 1, 2002, when
Respondent entered into a contract with

14



Renter's [sic] Reference, who was to provide
a credit report for applicants applying to
purchase a condom nium The Renter's

Ref erence application formis nore detailed
than the previous application. Wile it is
true that the Conpl ainant did not disclose
his social security nunber, which would
permit Renter's Reference to obtain his
credit report, the Conpl ainant did provide a
copy of a credit report that was obtai ned by
hi s nortgage conpany. This credit report

i ncl uded both positive and negative credit

i ssues and provided simlar information as

t hat whi ch woul d have been generated by
Renter's Reference.

Moreover, the mnutes of the April 2002
nmeeting of the One Watergate Board of
Directors indicates [sic] that the board
approved a notion that "no new applicants be
turned down until the revision of docunents
with reference to the obligation of the
Associ ation to purchase the unit where an
applicant has been rejected." The
Conpl ai nant' s application was submtted
after this decision by the board, but was
turned dowmn. In addition, Ms. Hess stated
t hat when she inquired about the

Conpl ainant's application, M. Farr (the

bui | di ng nmanager) told her that "I knew from
the mnute | saw that guy that he was goi ng
to be trouble . . . when you see him you'l
know what | nean." This statenment is

clearly referencing the Conplainant's

physi cal appearance. M. Farr was acting as

an agent for the Respondent, therefore, the

Respondent is vicariously liable for his

actions and statenents. . . . [CGtations

omtted.]

24. Al so, on Novenber 14, 2003, the Conm ssion's executive

director issued a Notice of Determ nation and Adm nistrative
Charge finding that there was reasonabl e cause to believe that a

di scrim natory housing practice had occurred.
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25. Prior to filing the Petition for Relief that initiated

t he underlying proceedi ng, the Conmm ssion afforded One Watergate
an opportunity to submt additional information in its defense.
On February 23, 2004, counsel for One Watergate submtted
several docunents to the Conm ssion. The first was a signed
statenent by M. Farr denying that he nade the remarks all eged
by Ms. Hess. The second docunent was the contract between
Rent ers Reference and One Watergate, indicating an effective
date of May 6, 2002, not July 1, 2002, as alleged by the
Commi ssion. Counsel for One Watergate al so included Ms. Farr's
version of the sequence of events concerning M. Bhayat's
application and the m nutes of a June 25, 2002, Board neeting at
whi ch the Board voted to return the application to M. Bhayat
for conpletion, thus indicating that the Board did not
"di sapprove" that application. Finally, One Watergate incl uded
a letter fromWrren Plant, the president of Renters Reference,
expl ai ni ng why he considered the credit report submtted by
M . Bhayat to be unaccept abl e:

At this time in 2002, we could not pull a

credit report without an individual's Social

Security Nunber. W obtain our credit

reports directly fromthe national credit

bureaus and provide our custonmer with an

exact copy of this credit report. W do not

obtain our credit reports fromthird-party

consumer reporting agencies. The credit

report submitted by M. Bhayat was a

concoction put together by a third-party
consuner reporting agency, not an exact copy

16



of a credit report froma national credit
bureau. A consunmer reporting agency takes
information fromdifferent sources and they
make up their own credit report, including
or excludi ng whatever information they want.

26. On March 10, 2004, the Commission filed the Petition
for Relief that initiated Case No. 04-0816. At the hearing in
that case, it was established that M. Farr had nothing to do
w t h managenent of One Watergate; rather, he was the building s
mai nt enance man. The undersigned credited his denial of the
statenents attributed to himby M. Hess, but also found that
even if M. Farr nmade those statenents, they could not be
attributed to One Watergate because M. Farr played no role in
t he application process and had not discussed M. Bhayat with
any Board nmenber or with his wfe.

27. At the hearing, it was al so established that Renters
Ref erence never received the full credit report prepared by MSC
Mort gage and submitted by M. Bhayat with his |ast application.
M . Bhayat produced a 13-page report at the hearing, but
wi tnesses for One Watergate and Renters Reference credibly
testified that they received only the first two pages, which
summari zed the information in the full report. The undersigned
credited M. Plant's testinony that even the full report did not
nmeet Renters Reference's criteria for a credit report, and thus,

the result would have been the same even if M. Bhayat had

submtted the full credit report.
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28. The undersigned also credited M. Plant's testinony
that his conpany does not "ness around” with the Fair Housing
Act and that he woul d have i nmmedi ately cancel ed the contract
with One Watergate if he had had the | east suspicion that the
Board was basing its actions on M. Bhayat's race, color, or
national origin.

29. The Recommended Order in Case No. 04-0816 did not
directly address the issue of the mnutes of the April 16, 2002,
Board neeting because the evidence produced by One Watergate at
the hearing rendered that issue irrelevant. The undersigned
credited the testinonial and docunentary evi dence produced by
One Watergate to show that the referenced m nutes were not
accurate. No notion was made or adopted regarding the effect of
t he "buy back" provision on the new applicant screening process.
The issue was discussed at the neeting, but no action was taken
by t he Board.

30. The undersigned found no evidence that any nmenber of
the Board or the screening conmttee discrimnated agai nst
M . Bhayat due to his race, national origin, or for any other
reason. Most of them never net M. Bhayat and were unaware of
his race or national origin during the period in dispute.

M. Bhayat sinply declined to submt a conplete application to
One Watergate, which, in turn, declined to consider his

i nconpl et e application.
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31. Prior to filing its Petition for Relief, the
Conmi ssion did not interview either of the Farrs or any Board
menber aside fromM. Gllett. Such interviews m ght have
caused the Conmi ssion to question the credibility and/or
accuracy of the information provided by M. Bhayat, Ms. Gllett,
and Ms. Hess. However, nothing that the Farrs or the Board
menbers stated woul d necessarily have |l ed the Comm ssion to
conclude that it |acked cause to proceed. The Conm ssion would
have had to make a judgnent as to the credibility of the
Wi tnesses, as did the undersigned at the final hearing.

32. A nore detailed investigation m ght have reveal ed t hat
there was a dispute as to whether M. Bhayat submitted the full
credit report or nerely the first two pages. However, at the
time the Comm ssion found cause, neither the Conm ssion nor One
Wat ergate apparently realized there was an i ssue regarding the
report. The Comm ssion assuned that One Watergate received the
full 13-page report and had no reason to believe otherwise. One
WAt ergat e assuned that the two pages it received constituted the
full report until M. Bhayat produced the full report at the
hearing. The matter was resolved at the hearing, essentially as
a matter of witness credibility. M. Bhayat was adamant that he
submtted the full report, but Ms. Farr and M. Pl ant
convincingly testified that they received only the first two

pages.
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33. It is not clear how extensive the Conm ssion's
i nvestigation would have to have been in order to learn that the
publ i shed m nutes of the Board's April 16, 2002, neeting were
not accurate. According to the published m nutes, no applicant
woul d be rejected until the Board voted on the repeal of the
"buy back"” provision of the One Watergate by-|aws, yet
M . Bhayat was rejected (or nore precisely, his application was
not considered) prior to any such vote being taken. Thus, the
publ i shed m nutes were a very significant factor in the
Comm ssion's judgnent that One Watergate was treating M. Bhayat
differently than other applicants, and the Conm ssion continued
to rely on the m nutes throughout the underlying proceedi ng.
The Conmi ssion argued, strenuously and not unreasonably, that
t he undersi gned should not credit One Watergate's sel f-serving
testi mony and docunentary evi dence indicating that the m nutes
wer e inaccurate.

34. An interviewwth M. Farr would have reveal ed that he
di sputed Ms. Hess' account of their conversation, but this again
woul d have been a matter of witness credibility and the wei ghing
of corroborating evidence to determne the facts. The
Conmi ssion had M. Farr's witten statenent of denial inits
possession at the tine the Petition for Relief was filed
i ndi cating that the Conm ssion did not find M. Farr persuasive.

The nmere fact that M. Farr denied the allegation would not
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render the Commi ssion's reliance on Ms. Hess' testinony
unr easonabl e per se.

35. Fromthe outset of the underlying proceeding, the
Conmi ssion made it clear that it did not intend to rely solely
on the alleged statenent of M. Farr, or the hearsay statenents
of Ms. Gllett, to establish that One Watergate had
di scri m nated agai nst M. Bhayat. Counsel for the Conm ssion
acknow edged in her opening statenment that this would be a case
based on circunstantial evidence of discrimnatory notive on the
part of One Watergate. The Conmi ssion's theory of the case, in
a nutshell, was that Renters Reference's "bread and butter” |ay
in assisting organi zations such as One Watergate to keep out
"undesirables,” and that Renters Reference was al ways going to
find some reason not to accept M. Bhayat's application because
One Watergate had | abel ed himan "undesirable.”

36. Because M. Bhayat was a successful realtor, was
financially able to purchase the condom niumin question, and
| acked a crimnal record or other disqualifying attribute, the
Conmi ssi on concl uded that the reason for not accepting his
application nust have been his color or national origin, which
was the only obvious distinction between M. Bhayat and those
appl i cants whose applications were accepted and approved by

Renters Reference and One WAt ergate.
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37. Based on the information before it at the tine it
found reasonabl e cause to believe that an act of discrimnation
occurred, the Conm ssion had a reasonable basis in | aw and fact
to proceed with the case. The Conmi ssion's investigation was
not perfect, but the overriding factor in the underlying case
was witness credibility. The Conm ssion was substantially
justified in finding the statenents and testinony of M. Bhayat,
Ms. Hess, and Ms. G llett credible during its investigation
despite the fact that the undersigned ultimately chose to credit
the testinony of One Watergate's witnesses, in light of all the
evi dence produced at the hearing.

CONCLUSI ONS OF LAW

38. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter of this proceeding and of
the parties thereto pursuant to Section 120.569 and Subsections
120.57(1) and 57.111(4), Florida Statutes (2004).

39. Section 57.111, Florida Statutes (2002), the Florida
Equal Access to Justice Act, provides in pertinent part as
fol | ows:

(4)(a) Unless otherw se provided by | aw,
an award of attorney's fees and costs shal
be made to a prevailing small business party
in any adjudi catory proceedi ng or
adm ni strative proceedi ng pursuant to
chapter 120 initiated by a state agency,

unl ess the actions of the agency were
substantially justified or special
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ci rcunst ances exi st which woul d make the
award unj ust.

40. In proceedings to establish entitlenment to an award of
attorney's fees and costs pursuant to Section 57.111, Florida
Statutes (2002), the initial burden of proof is on the party
requesting the award to establish by a preponderance of the
evidence that it prevailed in the underlying disciplinary action
and that it was a small business party at the tinme the
disciplinary action was initiated. Once the party requesting
the award has nmet this burden, the burden of proof shifts to the
agency to establish that it was substantially justified in

initiating the disciplinary action. See Helny v. Departnent of

Busi ness and Prof essional Regul ation, 707 So. 2d 366, 368 (Fl a.

1st DCA 1998); Departnent of Professional Regul ation, Division

of Real Estate v. Toledo Realty, Inc. and Ramro Alfert, 549

So. 2d 715, 717 (Fla. 1st DCA 1989).

41. One Watergate prevailed in the underlying proceedi ng.
§ 57.111(3)(c)3., Fla. Stat. (2003).

42. The Conm ssion conceded that One Watergate is a "snall
busi ness party" as contenpl ated by Subsection 57.111(3)(d),
Florida Statutes (2002), which provides in relevant part as
foll ows:

(d) The term"small business party"
nmeans:
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l.a. A sole proprietor of an
uni ncor por at ed busi ness, including a
pr of essi onal practice, whose principal
office is in this state, who is domciled in
this state, and whose business or
prof essi onal practice has, at the tine that
action is initiated by a state agency, not
nore than 25 full -tinme enpl oyees or a net
worth of not nore than $2 mllion, including
bot h personal and busi ness investnents; or

b. A partnership or corporation,
i ncludi ng a professional practice, which has
its principal office in this state and has
at the tinme the action is initiated by a
state agency not nore than 25 full-tine

enpl oyees or a net worth of not nore than $2
mllion.

43. The sole disputed issue for decision in this case is
whet her the Comm ssion's actions were "substantially justified.”
Subsection 57.111(3)(e), Florida Statutes (2002), provides that
a proceeding is "substantially justified® if it had a

"reasonabl e basis in law and fact at the tine it was initiated

by a state agency." (Enphasis added.) The "substantially

justified" standard falls sonewhere between the "no justiciable
i ssue" standard of Section 57.105, Horida Statutes (2002), and
an automatic award of fees to a prevailing party. Helny, 707
So. 2d at 368.

44, I n Departnent of Health v. Cralle, 852 So. 2d 930, 932

(Fla. 1st DCA 2003), the court set forth the follow ng tenporal
[imtation on the required analysis, quoting from Fish v.

Department of Health, 825 So. 2d 421, 423 (Fla. 4th DCA 2002):
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I n resol ving whet her there was substanti al
justification or a reasonable basis in | aw
and fact for filing an adm nistrative
conpl ai nt, "one need only exam ne the

i nformati on before the probabl e cause panel
at the time it found probabl e cause and
directed the filing of an adm nistrative
conpl aint."

See al so Agency for Health Care Adm nistration v. Gonzal ez, 657

So. 2d 56 (Fla. 1st DCA 1995) (proper inquiry is whether evidence
bef ore probabl e cause panel was sufficient for institution of
di sci plinary action).Y

45. The evidence established that the Conm ssion had a
reasonabl e basis in law and fact to find cause to believe that
One Watergate discrimnated agai nst M. Bhayat on the basis of
national origin and color. While it did not extensively
interview One Watergate's Board nenbers and enpl oyees, the
Comm ssion did afford One Watergate nultiple opportunities to
respond to the allegations prior to arriving at its finding. It
was not unreasonable for the Comm ssion to believe M. Bhayat

and his supporting wtnesses as agai nst One Watergate's

information. Departnent of Health v. Thomas, 890 So. 2d 400,

401 (Fla. 1st DCA 2004)(a decision to prosecute that turns on a
credibility assessnment has a reasonable basis in fact and | aw);

Centel e v. Departnent of Professional Regul ation, 513 So. 2d

672, 673 (Fla. 1st DCA 1987).
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46. A prinma facie showi ng of housing discrimnation could

be made by establishing that M. Bhayat was a nenber of a
protected class, that he applied for and was qualified to
purchase an available unit, that One Watergate rejected him and
that the unit remained avail able, thereafter, or was sold or
rented to a person not in a protected class. Though it

ultimately failed to nake its prina facie case, because it could

not establish that One Watergate "rejected” an application that
was never properly conpleted, the Comm ssion had a reasonabl e
basis for its reasonabl e cause findings, based on the
information avail able at that tine.

CONCLUSI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, One Watergate's Mdtion for Attorneys' Fees and Costs is
deni ed.

DONE AND ORDERED this 7th day of June, 2005, in

Tal | ahassee, Leon County, Flori da.

(‘
— )
LAVWRENCE P. STEVENSON
Adm ni strative Law Judge
Di vision of Adm nistrative Hearings
The DeSoto Buil di ng
1230 Apal achee Par kway
Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847
wwwv. doah. state. fl.us
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Filed with the Clerk of the
D vision of Adm nistrative Hearings
this 7th day of June, 2005.

ENDNOTE
" Though no party contested the applicability of the cited
cases, the undersigned notes that the instant case does not
i nvol ve an agency engaged in inposing discipline on the |icensed
prof essionals under its jurisdiction, as do the cited cases.
The burden of proof in the underlying proceedi ngs was different
(a preponderance of the evidence in the instant case and cl ear
and convi ncing evidence in the professional |icensure cases),
but this distinction appears to nmake no obvious difference in
terms of the application of Section 57.111, Florida Statutes
(2002), to the facts of the instant case.
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Fl ori da Conm ssion on Hunan Rel ati ons
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Mary R Hawk, Esquire

Porges, Ham in, Knowl es & Prouty, P.A.
1205 Manat ee Avenue West

Bradenton, Florida 34205

Derri ck Bhayat
101 South @l fstream Avenue, No. 7E
Sarasota, Florida 34236

Harry W Haskins, Esquire
Law O fice of Harry W Haskins

3400 South Tamam Trail, Suite 201
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Eli zabeth A. MIler, Esquire

Fl ori da Conm ssion on Hunan Rel ati ons
2009 Apal achee Parkway, Suite 100

Tal | ahassee, Florida 32301-4830

NOTI CE OF RIGHT TO JUDI Cl AL REVI EW

A party who is adversely affected by this Final Oder is
entitled to judicial review pursuant to Section 120.68, Florida
Statutes. Review proceedings are governed by the Florida Rules
of Appell ate Procedure. Such proceedi ngs are commenced by
filing the original Notice of Appeal with the agency C erk of
the Division of Adm nistrative Hearings and a copy, acconpani ed
by filing fees prescribed by law, with the District Court of
Appeal , First District, or with the District Court of Appeal in
the Appellate District where the party resides. The notice of
appeal nmust be filed within 30 days of rendition of the order to
be revi ewed.
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